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FIRST AMENDMENT TO DC9670246
MILESTONE FILING NO. 1 o
¢ SUBDIVISION IMPROVEMENTS AGREEMENT
~ N v )
DATE: Dot s | W , 1996.
PARTIES: 2 TOWN OF CASTLE ROCK, a home rule municipality, 680 N. Wilcox
o Street, Castle Rock, Colorado 80104 ("Town").
N-ONE LTD., a Colorado limited partnership (" Siibdivider")
DILLON REAL ESTATE CO., INC.,, a Kansas corporation ("Dillon“) 65
Tejon Street, Denver, Colorado 80223 ‘
RECITALS , - e

~ The parties desire to amend the Milestone’ Filing No. 1 Subdivision Improvements
Agreement, dated December 14, 1995, recorded December 28, 1995 at Reception No. 9561917 of
- the public records of Douglas County, Colorado ("Agreement"), to clarify the parties’ obligations
with regard to the completion, acceptance payment and reimbursement for required public
unprovements '

COVENANTS:

THEREFORE, in consideration of these mutual promises, the parties' agree and covenant
as follows: : '

Section 1. Amendment.

: 1.01 Notwithstanding any provision in the Agreement to the contrary, it is
anticipated that the Founders Parkway traffic signals, designated C3 and C4 on Exhibit 3 of the

~.Development Agreement (the "Phase II Improvements"), W111 be completed after completion of all -

' other Improvements (the "Phase I Improvements").

1.02 Notwithstanding any provision in the Agreement to-the contrary, in lieu of

constructmg and funding 89% of the cost of the Front Street signal designated C-7 on Exhibit 3 to -

- the Development Agreement, Subdivider shall pay to Town the sum of $97,900. Town shall then
have the obligation to construct this signal when warranted. Subdivider shall pay such sum to Town
‘when the Founder’s Parkway signals are operational.

1.03 Section 4 of the Agreement is deleted and amended in its entirety as follows:

4, Improvements Security. In lieu of providing Town with a letter of credit to
secure construction of the Improvements, Town has been made an intended beneficiary of
the funds held by the escrow agent pursuant to "Escrow Instructions" dated October 5, 1995
between Developer, Dillon and escrow agent, Land Title Guarantee Company (the
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"Security"), a copy‘ of which is attached as Exhibit 3. This Agreement shall constitute

“additional directions for escrow agent to hold and disburse the "Collateral" under the Escrow

Instructions. The purpose of the Security is to provide Town with the financial resources

'to mitigate any public health and safety hazards and/or regrade and revegetate the Property

and/or complete construction of any of the Improvements, should Subdivider default in its
obligation to complete the Improvements. Town shall not be responsible or obligated to

- Subdivider or any vendee or grantee from Subdivider to complete the Improvements, if the -

Security does not afford sufficient moneys to do so, as reasonably determined by Town. No
portion of the Security shall be released or disbursed by escrow agent until the Improvements
have been accepted by Town for maintenance or unless drawn upon in the event of a default
by Subdivider. When the Phase I Improvements are substantially complete and open to the
public, the Security shall released by Town. The release of Surety shall not be affected by

- the deferral of landscape Improvements due to seasonal constraints on installation. As a

condition to the release of Surety, Town retains the right to withhold any "Pledged
Revenues" due Subdivider pursuant to Section 10 to complete any uncompleted portion of
Phase II Improvements or to secure Subdivider’s warranty on the Phase I and Phase II
Improvements. This condition shall expire upon Town’s final acceptance of Phase I and
Phase II Improvements.

EXECUTED by the lawful representatives of the parties, as of the date indicéted above.

TTEST: : . ' TOWN OF CASTLE ROCK
Wiy, -

\\\\\“ s 05/,’, .
55 AR, O /Ltw A ,
ey S :ﬁrsﬂre Town Clerk , : Donald K. Joné/lﬁayor
22€;2 (f§'53.§ ‘ ,

Ly &
’//, / b' ,:) \\\'\\

Approved as to form:

Yo

Robert J/ Sténtz, Town Attorney
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STATE OF COLORADO )

) SS.
COUNTY OF L ouéilrs )
The foregoing instrument was acknowledged before me this /07" day of
®5Q EMBERL, , 1996 by Sally A. Misare as Town Clerk and Donald K. Jones as Mayor of

the Town of Castle Rock, Colorado. ;

Witness my official hand and seal.

%

o\, My Commission expires: 7-2/-99
SN,
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' ?7 : N%Mwﬁdc. A avestmevts, e, & Coleredo CJ-“P’WJ"’/
as  oewtsl  parbre R :

By! -
Its: VIeS PRES\DRNT

STATE OF COLORADO )
B . )
COUNTY OF AMFWW )

Ss.

The foregoiﬁg instruinent was acknowledged Before me this _ 277" day of _ .
NEV 1996 by Fathick <, I/M%{W—- as Y ok Nutifrrrittl /m€ed for N-One Ltd.

I pieent 4 |
Witness my official hand and seal. - /%2 s Zj ' W ,

LA Neres—

Notary Public '
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DILLON REAL ESTATE CO., INC.

X—_—_q——"

Its: E. John Bu}:an, Vice Ez’esjdent

STATE OF COLORADG )

_ -Kansas ) ss.
- COUNTY OF Reno )
The foregoing instrument was acknowledged before me this _ 6th. day of

December , 1996 by _E. John Burgon ' aS_Vice President for Dillon
Real Estate Co., Inc.. ' ' ‘ : ' o ‘ ‘

Witness my ofﬁc1a1 hand and seal.
My commission expires: _ 7-46-97 .

(SEAL) _ %@ 9/ x{a/é“,
RHONDA K. BAKER Notary Public

NOTARY PUBLIC

: STATE OF KANSAS
MY APPT. EXPIRES ’)-b-qﬁ _

et crevese e

f:\...\mileston\amendsia. 1st
- November 22, 1996
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EXHIBIT 3
ESCROW INSTRUCTIONS -

THESE ESCROW I\ISTRD CTIONS ("Essrow Instructions") are dated
October 5, 1995 (“Effective Date"), and are among N-ONE, LTD., a Colorado limited
partnership (the "Seller"), DILLON REAL ESTATE CO., INC,, 2 I\:msas corporation (the
"Buyer"), and LAND TITLE GUARANTEE COMPANTY ("Escrow Agent"). The Buyerand
the Seller are sometimes individually referred to herein as a 'Party" d collecnve‘y as the
"Parties”. :

' REQ JTALS

A Sell°r and Buyer ars part ties to an Amended and Restated Contract 1o Buy
a:d Sell Real Estate (the "Contract”) dated March 21,1995, as amended (as amended, such
contract is referred to herein as the "Contract”). All terms initially capitalized and not

otherwise defined herein shall have the same meaning such mmally ca Dm.lueq erms do in

the Purchase znd Sale ContraCL

. B. In the Coniract, the R.m-as contemmplated that, at or prior to the Closing, the
Seller would have (1) recorded a Plat of the Property; (2) exescuted a Subdivision
Improverment Agresment; c.Ild (3) posted with the Town of Castle Rock, Colorado (the
"Town"), the collaterzl and security for the Seller’s performance as required by the Town

- pursuant to the Subdivision Lumo\rcmmt Agreement. The Plat has not vet been recorded
‘2nd the Subdivision Improvement Agreement hzs not been executed as of the date hereof:

however, the Seller has agreed with the Town on the amount of the collateral that will be
required 2s such time as the Subdivision Luprovemcnt Agreement.

C. Perding the recording of the Plat and he exacz_‘ion of the Subdivision
Improverment Agreerment, e Par‘1cs wish to provide for the Geposn into escrow of the
Collateral (as that term is hereinafier aeﬂned) These Escrow Instructions are intended to
satisfy the requiramenss imposed upon the Seller by Section 7.1(g) of the Purchese Contract.

'AGREEMENT:

o - For good and valuable mutnal con51d°rar_on, the receipt and sufficiency of
which are hereby acknowlcdv-d the Parties and ‘the Escrow Agent agree as follows:

these Escrow Instructions, the Escrow Agent aclmowledges that it has received (2) from the
Paries a copy of the Purchase Contract and the supplementary instructions from the Pariies
relating thereto; znd (b) from the Seller the sum of $500,000.00 (the "Collateral”). By its
execntion hereof, the Escrow Agent agrees to deposit the Collateral into the Escrow

Account (,.s ihat term is hereinafier denned) and to hold the Collaten.l in accordancs with-

the provisions of these Escrow Instructions.
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2. Dmsbursemems irom Escrow Account. The Escrow Acrent shall disburse funds
‘from the Escrow Account a5 follows:

(a) E tecution of Subdivision Improvement Agxeﬂment At such tume as
the Subdivision Improvement Agreement is executed, the Parties anticipate that the
Collateral will continue to be held as collateral and security for the Seller’s performance as
required by the Town pursuant to the Subdivision Improvement Agreement. Within a
reasonable period of time following the executon of the Subdmswn Improvement .
Agresment, the Parties and the Town shall provide the Escrow Agent with a copy of such .
agreement and additonal directions to hold and disburse the Collateral in accordance with
and as required by the terms of the Subdivision Improvcment Agreemernt. Such additional
directions shall supersede any confliciing provisions of the Contract.

(b) . Disposition in _Absence ~of Inswuctions or Unon R-"'Cth of

Contradicrory Tnsmenons- In the 2bsence of further instructions from the Pardes lem.rdme
the disposidon of the Collatera! following the recording of the Subdivision Improve'nem
Agreement, the Escrow Agent shall hold the Collateral in the Escrow "Account until jt

- receives written instructons from the Seller, Buyer, and the Town. If the Escrow Agen
~ teceives coniradictory instructions or imstructions which have not been executed by the
Seller, the Buyer, and the Town, then the Escrow Agent shall procead in accordancs wirh
Paragraph 5(d) bereof. If the Subdivision Improvement Agreement has not bean recorded
on or bgzore December 51, 1897, or if the Escrow Agent does not receive written
lostructons signed by the Parties and the Town by such date, then these Escrow Instructions -

' shall terminate and the Collatera! and all intarest earned ﬁcreon shall be returried 10 the

Seller.,

3. Inte-eqt Earned on Escrow Account. The Escrow Agent agrzses to deposit the
Collateral in 2n account (the "Esczow Account”) maintained in one or more interes: bearing-
accounts or other short-term liquid invesiments at one or more finarncial institutions
(indi’w'dl_aily 2 "Depository") with the interest earned therson to accrue for the benefit of
the Seiler. The Escrow Account shall be in such separate accounts, wirh such DCPOSJ‘.LOI'iCS
and upen such terms as (a) the Seller may designate; or (b) the Escrow Agent, in its
Ciscretion, deems advisable in the absence of 2 aeazg:u:lon by the Seller. If the Escrow
Agent is required to designate the Depository, the Escrow Agent shall designate a-

‘comrnercial bank and ensure that the Collateral is at all tmes fully insursd by the Pederal
Deposvt Insurance Corporation. If a Depository, other than a bank or savings and lcan
- association with which the Escrow Agent regularly does business, is selected 25 the
Depository for the Collateral, Seller shall assist the Escrow Agent in opening an Escrow
Account in the Escrow Agent's name with such Depository., If 2 Depositorv other than a
bank or savings and loan association, such as 2 money market fund, is selected by Seller;
Seller shall be responsible for arranging for the opemrc of an account denominated as the
~ Escrow Agent’s Escrow Account with such Depository for the Collateral

o
d
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4. Term of Escrow. The term of the escrow established by these Escrow
Instructions (the "Term") will commence with the date hereof and shall terminate upon the
earlier to occur of (a) the date the escrow is to be terminated pursuant to the supplemental
instructions contermplated by Paragraph 2(a) hereof following the recording of ths
Subdivisioa Improvement Agr ement, or (b) the dlsposmon of the Collateral pursuant to
either Paragraph 2(b) or 5(d) hpreoz

5. Special Tnsa'uctmns to chrow Agent. ’I‘bc escrow cstabhshed herebv shall be
snb;ccr 10 thc following: _

(a)  Release of Escrow Agent. Seller and Buyer release the Escrow Agent
from any loss, damage, liability, or claim resulting (i) from the Escrow Agent per‘fominé its

duties and obligations pursuznt to the provisions hereof; and (i) reliance by the Escrow .

Agent without investigation upon any notice or request pmwdca 10 it pursuant to paragraph
4 hereof by the partes. z

(b) Responsibilitv of the Escrow Agent for Collateral  Made.
No‘cmth&.nmnc any limitztion placed upon the amount of Collateral insured by the FDIC,
the Escrow Agent shall bave no labilicy for loss of anmy Collareral delivered 1o any
Depository seiected by Seller and Buyer or selected by the Escrow Agent in accordancs
with these Buyer, due to bank, savings and lo2n association or other Deuosnorj failure o;
any acton or inzction on the pam of the bank, savings and loan association or other
Depository so selected, or amy delivery service tramsporting funds to and from such
Deposﬁm; . S S

_ (¢)  Complience with Qrders. The Escrow Agent is hereby expressly
authorized to comply with and obey any and 21l orders, Judg:nems or decrees of any court
relating 1o this transaction, 2nd in case the said Esctow Agent obevs or co*nphes with any
such order, judgment or a decree of amy court it shall not be liable to any of the parties
hersto or to zny other person, Srm, or corporation by resasom of such compliance
notwithstznding that any such order, judgment, or decree may be subsequently rave*svd:

~ modified, anonlled, set aside, or vacated, or the court found to have. been without .
jurisdiction. :

~(d)  Dispuze; In-vmleader. If at any time 2 dispute shall exist 2 to the duty

of the Escrow Agent under the terms hereof of if the Escrow Agent receives contradictory

instructions regarding disposition of the Collateral, the Escrow Avem may deposit the funds

in its hands with the Clerk of the District Court in and for the City and County of Denver,

State of Colorado, and may interplead the parties hereto. Upon so daposrmc the fonds and .

filing its complaint in mLcmleader, the Escrow Agent shall be released from all liability as
to the funds. The parties hereto, for themselves, LhC]I heirs, successors, wpresentauve and
assigns, do hereby submit themselves to the Jm.schctmn of said court and do hereby appoint
the clerk of said court as their agent for the service of all proce.s in connecuon w1th the

: PLOC"CdlDUS in this pmag:aph mentoned.

-
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(¢)  Indemnification of Escrow Agent. In consideration of the acceptancs
of these instructons by the Escrow Agenr, Seller and Buyer, jointly-and écverally, agree to
indemnify and hold the Escrow Agent harmless as to any liability by it incurred to any other
person or corporation by reason of its having accepted the same provided that the Escrow

Agent complies with the terms and provisions of these instructions and to reimburse the

Escrow Agent for all its expenses, including, among other things, reasonable attorneys’ fee
‘and court costs incurred in congection herewith. o

- (D Resignation; Replacement; Fees. The Escrow Agentreserves the right,
in its sole discretion, to resign as Escrow Agent by giving thirty (30) days’ prior written
notice thereof 10 Seller and Buyer. Seller and Buyer may remove the Escrow Agent at any
time npon thirty (30) days’ prior written notics signed by each of them and may designate
another agent to act as the escrow agent hereunder. The Parzies shail share equally all fees
and costs assessed by the Escrow Agent in connection with the escrow established hereby.

(g)  Notices. All notices required or permitted hersunder shall be inwritng

~ and shall be either hand delivered or meiled, by certified U.S. Mail  return receipt
- requested, first class postage prepaid, to Seller and Buyer at the addresses specified in the

Contract or at such other address for any party as such party may designate by notice to the
other partiss hereto and to the Escrow Agen: at 3033 E. 1st Ave., Suite 600, Demnver,
Colorado ‘80209 (or at such other address as the Escrow Agent mey designate for such
purpose). ' '

(d)  Idendfication of Representatives. Seller and Buyer shall each identify

t0 the Escrow Agent representatives anthorized 10 act on their behalf as set forth herein.

6. Governing Lew, The terms, conditions, and provisions of these Escrow
Instructions shall be governed by and construed in accordance with the laws of the State of
Colorado. '

7. Successors and Assigns. The terms, conditions, and provisions of these
Escrow Instructons shall be binding upon and inures to the benefi of the partes herero and
their respective successors and assigns. “These Escrow Iostructions are intended to benefit
the Town following execution and recording of the Subdivision Improvement Agreement,
and, following such execution and recording, the Town is. intended to and shall be
considered a third party beneficiary of these Escrow IostucHoms. '

8. ounterparts: Facsimile, These Escrow Instructions may be signed in
any number of counterparts, each of which together shall constimrte the entire agreemment
between the Parties hereto and the Escrow Agent znd may be signed in facsimile and such
facsimile sigoature shall be accepted as original signamres. ‘

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK]
-4 |
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hereof.

) The parties have executed these Escrow Instructions effective as of the Effective Date -

BUYER

DILLON REAL ESTATE CO IN C
a Kansas corporanon

"By: éééé;A4cRLZZ;p;7*£‘“

: Its: warren ?ﬁ znt, Vipa President

SELLER:

N-ONE, LTD,,

2 Colorado limited partnership

By: Nightingale Investments, Inc,,
a Colorado corporzation, ga‘lerc.l
‘partner

=T : AN\~ =~

Iiss vz Presms~T

Escrow Acem' _

LAND TITLE GUARAN”'EE COMPANY

- 2 Colorado corporation

. By QGSQK\QD_ " '

Name' \\’ (“x.ak/ L\‘\ﬁ,lb&-
Tts: \31 - \; r'e,..uc*u.q

-5- .
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" APPROVED AS TO FORM:

//%

Robérﬁﬁ Slentz, Town Aitorncy

/

[y

Je\epi\Relnberz\dillon\ csezewd s gz
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