CASTLE TERRACE APARTMENTS

PUBLIC IMPROVEMENTS AGREEMENT -
‘ _ DC9741733

DATE: | Y 1997
PARTIES: "TOWN OF CASTLE ROCK, a Colorado mum01pa1 corporation (“Town") 680
N. Wilcox Street, Castle Rock, Colorado 80104

SCOTT BOULEVARD LP, ("Owner"), 44 Inverness Dnve East, Buﬂdmg E,
Englewood Colorado 80112 .

RECITALS:

A. Owner desires to construct public improvements to service certain multi-family
residential units within Lot 1, Block 4, Scott II, Filing No. 3 according to the final subdivision
- plat recorded on October 17, 1994 at Reception No. 9453429 of the records of Douglas County,
Colorado (the "Property"). '

B. . Town desires to secure the timely construction of public improvements necessary
to provide public utilities and services to the Property.

C. This Agreement is intended to protect the Town from any liability or cost which -

may result from the failure by Owner to complete construction of such public improvements to
Town standards. This Agreement is not made for the benefit of materialmen, laborers, or others
providing work, service or material under contract with Owner.

COVENANTS:

NOW, THEREFORE, in consideration of these mutual promises, the parties agree and -

covenant as follows:

1. Public Improvements. For the purposes of this Agreement, public improvements

_are defined as the water, wastewater, stormwater drainage, transportation, recreation and

landscaping or other systems or infrastructure required to be constructed by Owner under

applicable Town regulations to serve the Property (whether on-site or off-site), which upon their

completion are to be dedicated by Owner to Town for operation and maintenance by the Town
(the "Improvements). The Improvements are identified in the

~ attached Exhibit "1".

2. Construction of Improvements. The Improvements shall be constructed in strict
accordance with the Plans in all material respects, or to the extent not otherwise provided in the
~ Plans, in accordance with applicable Town ordinances, rules and regulations. Owner must
“commence construction of the Improvements within six (6) months of the recordation of this
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Agreement and complete construction within one (1) year of such recordation.

3. Acceptance. Upon completion of the Improvements and when requested by
Owner, inspection of the Improvements shall be made by Town, and non-conforming work shall
be brought into compliance by Owner. Town shall make such inspection within five (5) working
days of the date Owner requests final inspection, and Town shall notify Owner of non-
conforming work within five (5) working days after the inspection is made. Owner shall have
30 days from the date of receipt of Town’s inspection report to remedy the non-conforming work
unless the remedial work is delayed due to weather conditions in which event the work shall be
completed as soon as reasonably feasible thereafter. With cure of non-conforming work and
final acceptance of the Improvements by Town, Owner shall convey its interest in the
Improvements by document in the form attached as Exhibit "2".

4. Improvements Security. Inaccordance with the Town’s regulations, Owners shall
provide Town with a letter of credit or cash escrow deposit approved by the Town Attorney in
 the amount of 25% of the estimated construction cost for the Improvements (the "Security"),
prior to, and as condition to Town’s obligation to issue any permits for construction of the
Improvements. The purpose of the Security is to provide Town with the financial resources to
mitigate any public health and safety hazards and/or regrade and revegetate the Property and/or
complete construction of any of the Improvements, should Owner default in its obligation to
- complete Improvements. With Town’s acceptance of the Improvements, the Security shall be
reduced to 15% of the actual construction cost of the Improvements to secure Owner’s warranty
on the Improvements during the Warranty period, commencing with acceptance of the
Improvements.

5. Front Street Improvements. In lieu of Owner participating in construction of
improvements to Front Street adjacent to the Property, Owner shall pay to Town the sum of
$15.050 at such time as the first structural code permit for the Property is issued by Town.
With receipt of this payment by Town, Owner shall be relieved of any obligation to improve or

~ participate financially in the construction of improvements to Front Street as a result of
development of the Property. '

6. Off-site Drainage Improvements. Pursuant to the Scott II, Filing 3 Subdivision
Improvements Agreement dated October 14, 1994, recorded on October 17, 1994 at Reception '
No. 9453432 of the public records of Douglas County, Colorado ("SIA"), the Subdivider is
required to construct certain off-site improvements to the Hangman’s Gulch drainage ("Drainage
Improvements"). To date the Subdivider has not completed those improvements in a timely
manner as prescribed by the SIA. By separate Agreement, Town has acquired financial
assurances from Subdivider that such improvements will be constructed in a diligent manner to
service the Property, as well as other properties subject to the SIA. In reliance on this third-
party financial commitment, the Town will issue public works grading permits and foundation
code permits for improvements on the Property, assuming all other Town requirements are met,
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prior to the substantial completion of the Drainage Improvements. The Town may withhold
issuance of any other code permits for private improvements on the Property, until the Drainage
Improvements are substantially completed, such that they are serviceable for their intended
purpose, as reasonably determined by Town. Town will make best efforts to assure timely
construction of the Drainage Improvements, including exercising any legal rights and remedies
it may have to access the financial surety securing construction of the Drainage Improvements.
However, Town does not warrant or guaranty Owner that the Drainage Improvements will be
substantially completed by any specific date, given that the obligation to complete the Drainage
Improvements rests with a third-party. : ‘

7. Default. The following occurrences constitute a default by Owner:

a. Failure to commence or complete construction of the Improvements within
' the time periods prescribed in section 2 above;

b.  Failure to cure the defective construction of any Improvement within the
applicable cure period except when such delay is due to adverse weather,
material unavailability, or other circumstances beyond the control of the

owner; '

c. Failure to perform required work within the Property for a period of more
than 90 comsecutive days except when such delay is due to adverse
weather, material unavallablhty, or other circumstances beyond the control
of the Owner; :

d. = Owner’s insolvency, the appointment of a receiver for the Owner or the
filing of a voluntary or involuntary petition in bankruptcy respecting the
Owner; or

e. Conveyance of the Property during the period of time the restriction on

- alienation of Section 5 above, is in effect.

~ As a condition to Town’s right to exercise its remedies for default, Town shall give
written notice to Owner of the occurrence of an event of default. Owner shall have 20 calendar
days from the receipt of such notice to cure the default provided, that if cure cannot reasonably
be completed within said 20 day period, then, if Owner has commenced to cure within such
period and so long as Owner diligently pursues the cure to completion, no default shall be
deemed to have occurred. If timely cure of the noticed default(s) is not accomphshed Town
shall thereafter be entitled to pursue its remedles against the Owner. :

8. Town’s Rights Upon Default. When any event of default occurs and has not been
timely cured, the Town may:
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a. . call the Security, in accordance with its terms, and apply the Security for
site remediation and/or completion of the Improvements as authorized in
section 4. Owner grants to Town and, if applicable, the surety, and their
employees, agents and contractors, a non-exclusive right and easement to
enter onto the Property for the purpose of site remediation and/or
constructing the Improvements;

b. withhold issuance of building permits, certificates of océupancy and tap
connection and record a notice of non-compliance with this Agreement in
- the public records to provide record notice of Owner’s default; and/or

c. bring suit against Owner for money, damages, and/or equitable relief for
breach of the Agreement.

9. Indemnification. Owner indemnifies and holds the Town harmless from and

. against all claims, costs and liability of every kind and nature, for injury or damage received or

sustained by any person or entity in connection with, or on account of the construction or repair
of the Improvements by Owner, and its employees, agents and contractors.

- 10.  Attorney’s Fees. Should either party be required to resort to litigation to enforce

- the terms of this Agreement, the prevailing party, plaintiff or defendant, will be entitled to costs,

including reasonable attorney’s fees and expert witness fees, from the opposing party. If the
court awards relief to both parties, each will bear its own costs in their entirety.

11.  Scope. This Agreement constitutes the entire agreement between the parties and
no statement, promise, or inducement that is/are not contamed in this Agreement will be bmdmg
on the parties.

12.  Notice. Any notice required or permitted by this Agreement will be deemed
effective when personally delivered in writing or by facsimile, or thee (3) days after notice is
deposited with the U.S. Postal Service, postage prepaid, certified, and return receipt requested,
and addressed as follows:

if to Owner: Loup Development Company
' . 44 Inverness Drive East, Building E
Englewood, Colorado 80112
ATTN: Ron Wedgle-
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if to Town: - Town.of Castle Rock
Attn: Town Attorney |
680 N. Wilcox Street
Drawer 8000
Castle Rock, CO 80104

13.  Recordation. This Agreernent shall be recorded w1th the Clerk and Recorder S
Office of Douglas County, Colorado.

- 14. mmunity. Nothing contamed in this Agreement constltutes a waiver of the .
Town’s soverelgn immunity under any apphcable state law.
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STATE OF COLORADO )
: _ )
COUNTY OF (o o)

SS.

e foregoing instrument was acknowledged before me this ilo—hu day of
, 1997, by Donald K. J ones, as Mayor and Sally Mlsa.re as Town Clerk
of the/ Towrf of Castle Rock

Witness my official hand and seal.

- My Commission expires: ’0 - 3 -~ Oﬁg

Qﬂ/\uﬁ& H N, Q&W.

Notary) Public

SCOTTV BOULEVARD'LP, By Loup-Castle Terrace, Inc., General Partner,

By: Mﬁﬂ%
Ronald S. Wedgle, Vice-President

STATE OF COLORADO )

: ) sS.
COUNTY OF | )
- : L . /77 +h _
‘The foregoing instrument was acknowledged before me this day of
[s Wt - , 1997 by Ronald S. Wedgle, Vice-President of Loup -Castle Terrace,

Inc /}Genefal Partner of Scott Boulevard LP.

Witness my official hand and seal.

My Comimission expires: é‘ /D - 0/

D/,/wwvﬁ X loe

Notary Public

6
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‘MORTGAGEE CONSENT AND SUBORDINATION

WMEF/Huntoon, Paige Associates %&("Mongagee") subordinates its lien and interest
in the. Property created by Deed of Trust recorded July 10, 1997 in Book 1446 at Page 912 to
the real covenants and restrictions of this Agreement. Mortgagee shall have no affirmative
obligation hereunder, nor shall Town have the right to seek performance of this Agreement from
Mortgagee except in the event the Mortgagee acquires legal title to the Property, in which event
Mortgagee shall be bound by the terms, conditions and restrictions of this Agreement.

WME/HUNTOON, PAIGE ASSOEES" | i~
A‘ﬁocmﬂzﬁ L/Mmgx

\}/QI////( /7% /?1/ PN

STATE OF O )
Y/ ) )’§‘§‘7é
COUNTY )

The foregoi %n’t was ac owledged %fore me #1997 ,
by UL /gy ?}’ for

.. WMF/Huntoon Assee==td. /2 4471 WAQZZA

ELENAA.TASSO - :
IC OF NEW JERSEY
Y COMMISSION EXPIRES FEB. 22, 2001

Witness my hand and official seal.

Ana A \Zﬂuw/t

Notary Public

My commission expires:
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EXHIBIT 1

PUBLIC IMPROVEMENTS COST ESTIMATE
'CASTLE TERRACE
MAY 1995
(REVISEDDECEMBER 23, 1996) _
SUMMARY
ITEM DESCRIPTION : ~ | CONSTRUCTION COST ESTIMATE
I. STREETS
A. Scott Boulevard - [$21,118
B. Front Street (315,050 - not included in Surety)
Il SANITARY SEWER ALL PRIVATE |
It WATER | e $86,580
| IV. STORM DRAINAGE | $15,736
| V. OVERLOT GRADING $34,000
VI. EROSION CONTROL - $7,030
TOTAL $169,484 (Does not include 1.B.)
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PUBLIC IMPROVEMENTS COST ESTIMATE
FOR
"CASTLE TERRACE
MAY 1885
(REVISED DECEMBER 23, 1996)

ITEM DESCRIPTION UNIT  QUANTITY COST EXTENSION

i, STREETS
A. Scott Bbu]evard _

1‘. Remové existing concrete pavement SY o 1680 $2.00 $300.00

2. 6" concrete pavement - 8Y - 423 S18.00  $5,768.00
3. Remove existing curb and gutter . LF ' 145 $1.00 . $145.00
4. 6" median curb - : '
(integral with concrete pavement) LF 420 $6.00 $2,520.00
S. 25'R curb return with square radius EA 4 $1,100.00 $4.400.00
6. 6'crosspan ‘ SF . 880 $5.00  $3,300.00
7. Handxcap ramps EA ' 2 $80.00 $160.00
. 8. Traffic signs EA - 3  $175.00 $525.00
11. New median sod, topsoil, and ' , B
retrofit of irrigation system LS 1 $3,000.00  $3,000.00

SUBTOTAL ITEM LA. ' ' : $21,118.00

B. Front Street (a.k.a. High School Rd.)

1. Earthwork, cut to fill’ . CY » 1700 §1.50 $2,550.00
2. 8" vertical curb and gutter with 2* pan ' - LF 300 $8.00 $2,400.00
3. ¢ sidewalk LF 300 $1500 - $4,500.00
4. {1) 12'1ane of asphalt pavement: SY 400 $14.00 $5,600.00
_@ssume composite section of 4" HBP/12" ARC -
SUBTOTAL ITEM 1.8, o | $15,050.00
il SANITARY SEWER
(All Private)
. WATER ‘
1. 8" DIP main LF 2504 $20.00  $50,080.00
2. 8" gate valve and box EA 8  §750.00 $6,000.00
3. 12" x 8" tee connection to main EA 2 $3,500.00 ° $7,000.00
- 4. 1 1/2" water service : EA 11 $500.00  $5,500.00
5. Fire hydrant assembly EA 8 $2,000.00 $16,000.00
8. 3/4"irrigation service with pit EA 4 3$500.00 _ $2.000.00
- SUBTOTAL ITEM Il} - , $86,580.00
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iV,

VL%

)

IS o

STORM DRAINAGE -

" 36" RCP .

FES for 368" RCP
Riprap Type M
Bedding Type !l
impact Basin

' SUBTOTAL ITEM IV,

OVERLOT GRADING

1. Cuttofitl
2. Clearing and grubbing

SUBTOTAL ITEM V.
EROSION CONTROL

1. Silt fence
2. Straw bales

SUBTOTAL ITEM V1.

60" diameter manhole '

(*Public Waters” culvert and impact ba

LF
EA
EA
TON
ey
LS

cY
LS

LF
LF

sin in northeast corner of property)

170 $48.00
1 $1,500.00
1 $500.00
30 $30.00
8 ° $22.00
1 $4,500.00
31000 $1.00
1 $3,000.00
1780 $3.50
200 $4.00

3AMC

$8,160.00
$1,500.00
$500.00
$500.00
- $176.00

34,500.00

$15,736.00°

. $31.000.00

_33,000.00

$34,000.00

$6,230.00

$800.00

$7,030.00
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(EXEMPLAR-NOT FOR EXECUTION)

EXHIBIT 2

PUBLIC IMPROVEMENTS CONVEYANCE AND ACCEPTANCE

TRANSFEROR:

TRANSFEREE: | Town of Castle Rock, a municipal corporation ("ToWn")

680 North Wilcox Street
Castle Rock, Colorado 80104

Transferor has caused to be constructed certain public improvements and facilities
described in the attached Exhibit A (the "improvements"), as requlred by Town to serve

except as provided to the contrary in separate agreement, Town

- will assume the obligation for maintenance and operation of the improvements, located in
rights-of-way, easements or other real property owned by Town, upon the conveyance of the
'zmprovemem‘s to Town.

‘ THEREFORE Transferor grants, conveys and transfers to Town all its mterest (real or
personal) and tltle to the improvements subject to the following:

1.

Transfe’ror warrants to Town that Transferor has a good title to the
improvements, free and clear of any lien, claim or right of any third party in or
to the improvements, and Transferor will defend Town’s title to the
improvements against the claim of any third party.

Transferor warrants that the improvements are loc_ated within the easement, right-
of-way or other real property interest designated by the Town for citing of the

improvements.  Town acknowledges receipt of as-built drawings of the

improvements dated

Transferor -warrants that, as constructed, all improvements are in conformance
with the current Town of Castle Rock standards and the approved construction
plans, and are free from defects in design, material or workmanship. This
warranty is for a period of _____ years commencing with the date of acceptance
made below. '

Transferor represents that the approximate amount of direct costs of construction
of the improvements (excluding engineering, financing, insurance, etc.), as
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“determined in accordance with usual and customary construction accountmg
- practices is as follows:

- Water

Wastewater

. Stormwater

Streets

Parks and recreation

TOTAL

5. ‘Transferor c'oncurr'ently‘ submits to Town the surety attached as Exhibit B in the
- -amount of 15%. of the above total to secure Transferor’s warranty obligation on
- the improvements. : -

TRANSFEROR:

By:
Its:

. STATE‘ OF COLORADO )

, ‘ )ss
COUNTY OF )
The foregoing instrument was acknowledged ‘before me this day of
‘ 1995, by of ’ .

Witness my hand and seal.
My Commission expires:

Notary Public

ACCORDINGLY, Town accepts for ownership and maintenance of the zmprovements
effective f . , 19

TRANSFEREE:

TOWN OF CASTLE ROCK

-

" Engineering Division | Public Works Department
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(EXEMPLAR - NOT FOR EXECUTION)

. EXHIBIT 3
DECLARATION OF RESTRICTION ON TRANSFER

WHEREAS, ‘ : _ ("Declarant") is the record owner
" of the residential lots ("Lots") platted as i
- , recorded at reception no.
Douglas County, Colorado (the "Plat") located in the Town of Castle Rock ("Town"):

r

WHEREAS, the Town has agreed to accept the covenant of Declarant that none
" of the Lots will be conveyed by Declarant to any party (until this Declaration is released
- as provided below), in lieu of Declarant providing Town with surety to fully secure
construction of certain public improvements in accordance with Town regulations,
provided however, this restriction shall not prohibit a conveyance of the Lots to a
homebuilder, which tenders to Town certification of its status as a homebuilder, and
agreement not to further convey the lots to a homeowner, until this Declaration is
released. Such instrument shall be acknowledged in writing by a Town official and
recorded with the Douglas County Clark and Recorder in order to clear the encumbrance
of this Declaration against the homebuilder’s title to the Lots. o

~ THEREFORE, : declares and covenants as follows:
1. Restrictions. None of the Lots shall be conveyed by Declarant to any party
other than a homebuilder until this Declaration is released or until , whichever

event occurs first. The Town of Castle Rock is an intended beneficiary of the covenant
and shall have the legal right to enforce compliance with these covenants. ‘

2.  Release. This Declaration shall be released and thereafter shall be of no
force or effect upon the recordation of the "Release of Declaration” in the form attached
duly executed by the undersigned officer of the Town, evidencing compliance by
Declarant with construction of the public improvements prescribed by Town to service
the Lots, as more particularly described in the Subdivision Improvements Agreement
recorded on ' . in Book at Page , Douglas County,
Colorado, and submission of a warranty bond in compliance with Town regulation.

" DATED this ___day of , 1997.

By:

Its:
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(EXEMPLAR - NOT FOR EXECUTION) |

STATE OF COLORADO )

) ss.
COUNTY OF c )
The foregoing instrument was acknowledged before me this _ day

of A , 1997, by , as of

~ Witness my official hand and seal.

- My Commission expires:

Notary Public

ACCEPTANCE

The undersighed officer of the T_owh of Castle Rock consents to this Declaration
by and on behalf of the Town of Castle Rock. : ‘

STATE OF COLORADO )

. ) ss.
COUNTY OF )
The foregoing instrument wés acknowlédge’d before me this : day
of . 1997, by as

of the Town of Castle Rock.

Witness my official hand and seal.

My Commission expires:

Notary Public
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(EXEMPLAR - NOT FOR EXECUTION)
RELEASE OF DECLARATION

WHEREAS, ("Declar'ant")' executed a "Declaration

of Restriction of Transfer" on __ » 1997, recorded at reception number
' , Book ___; Page___, Douglas County, Colorado

‘WHEREAS, the conditions for which the Declaration was made have been satisfied

and the beneficiary of the Declaration, the Town of Castle Rock, has acknowledged
same. ‘ '

THEREFORE, terminates the "Declaration of Restriction

- . of Transfer" as referenced above, and the Town. of Castle Rock, by its authorized officer

" consents to and releases Declarant from such Declaration and any lien or encumbrance
against the lots created thereby. '

DATED this day of. , 1997.

COMPANY NAME

By:
lts:

P

CONSENT TO RELEASE

The undersigned officer of the Town states that the conditions imposed by the
Town requiring the aforementloned Declaration have been satlsﬂed and hereby consents
to thls Release. :

DATED _ , 1997.

Representative of Town Engineering Department

R CRATN 0. cmmK&Imammm
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