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FIRST AMENDMENT TO CASTLE PINES

COMMERCIAL FILING 8 - -
SUBDIVISION IMPROVEMENTS AGREEMENT 7074505

DATE: May 13, 1999

PARTIES: TOWN OF CASTLE ROCK, a Colorado muﬁicipai corporation,

680 N. Wilcox Street, Castle Rock, Colorado 80104 (“Town™).

CASTLE PARTNERS THREE, LTD., a Colorado limited
partnership and CASTLE PARTNERS FOUR LTD., a Colorado
limited partnership, 600 17" Street, Suite 750 South Denver,
" Colorado 80202 (collectively, “Subdivider”). '

~ DEV-VIC, LTD., a Colorado limited liability company, 482

Happy Canyon Road, Castle Rock, Colorado 80104

(“Developer”).

. MORTGAGEE: SunAmerica Housing Fund 628

Zions First National Bank
Wells Fargo Bank, National Association

RECITALS:

A i"own and Subdivider are parties to the Castle Pines Commercial Filing 8
Subdivision Impiovements Agreement dated October 8, 1998, recorded November 4,

1998, ‘beginning in Book 1621 at Page 640 (the “SIA™). Defmed terms in the SIA shall
_ have the same meanmg in this First Amendment.

B. = Town and Developer are parties. to the Development Agreement (Casﬂe
Pines Commercial) dated December 2, 1994; recorded on July 14, 1995 at Reception No.

. 9560844 and various amendments thereto (as amended, the “Development Agreement”).
‘Developer has a substantial ownership interest in the undeveloped portions of Castle

Pines Commerc1al

C. The parties have identified the need to amend the SIA in certain respects,

principally to modify the type of stormwater drainage channel improvements which are to
_ be constructed as part of the Improvements (the “Permanent Channel™).

D. Certain of the prop'erties owned by Developer in Castle Pines Commercial

- will benefit from and utilize the Permanent- Channel, and therefore Developer has

assumed the obligation to construct the Permanent Channel and to provide Town with

financial guarantees to assure  construction completion as required under Town

regulations. Developer will also convey to Town necessary permanent easements
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to support the Town’s maintenance of the Permanent Channel after its acceptance |
by the Town. - ‘ '

E. Mortgagees are' a party to. this Agreement solely for the purpose of
subordinating their lien and interest in the Property to this First Amendment.

COVENANTS:

NOW THEREFORE in con51derat10n of these mutual promises, the parties
agree and covenant as follows:

Section 1. Temporarv Channel. As required under the SIA, Subdivider has
undertaken the construction of a temporary open drainage channel adjacent to the
southerly boundary of the Subdivision (the “Temporary Channel”). In lieu of completing
the Temporary Channel as called for in the Plans, Subdivider shall only be required to

- complete the punch-list items and erosion control measures to the Temporary Channel
described in the attached Exhibit 1 (collectively, the “TC Punch-list™). Subdivider shall
maintain. the erosion control in the Temporary Channel, pending construction of the
Permanent Channel. When Subdivider requests clearance of the TC Punch-list, Town
shall perform an inspection within' 24 hours of such request, and Town shall advise
Subdivider of the status of clearance of any items on the TC Punch-list within 24 hours of

-the inspection. Weekends are excluded in determining 24 hour response.

‘ Section 2. Street Improvements The date for substantial completion of
the Street Improvements in Section 2 of the SIA is changed from June 1, 1999 to
July 1, 1999. ' '

Section 3. - Permanent Channel. Developer shall construct the Permanent
Channel in accordance with the plans and specifications approved by the Town public
works department. The Permanent Channel shall be substantially completed by October

1, 1999 (the “Completion Date”). The Town’s acceptance of the Permanent Channel
shall be governed by Section 3 of the SIA, substituting “Developer” for “Subdivider”. -

_ Concurrently with execution of this First Amendment, Developer shall convey to Town a

- permanent easement for the Permanent Channel, as described in the -attached Exhibit 2
(the “Drainage Easement”). The Drainage Easement shall convey to Town, free and clear
of any liens and encumbrances, of record, which the Town, in its reasonable discretion,
determines will not interfere with its use of the Drainage Eastment, the right to maintain
the Permanent Channel upon its acceptance by the Town, and also the right to complete
construction in the event of an uncured default by Developer. Construction and warranty
surety for the Permanent Channel (the “Channel Security”) shall be furnished Town by
Developer in the same manner as required of Subdivider under Section 4 of the SIA.
Failure of Developer to substantially complete the Permanent Channel by the Completion
‘Date shall constitute a default by Developer under this First Amendment. Developer shall
be entitled to the same notice and cure rights with respect to the Permanent Channel
obligation, as.is afforded Subdivider under Section 7 of the SIA. In the event of an
uncured default by Developer in completion of the Permanent Channel Town shall have
the following remedies:
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(a) call the Channel Security in accordance with its terms, and apply the

proceeds from the Channel Security towards completlon of the Permanent
Channel;

(b)  withhold issuance of building permits for buﬂdmgs D and F and garages F
and H, _

. (c)  bring suit against Developer for money damages and/or .equitable relief.

Developer’s default under this First Amendment shall not constitute a default by
Subdivider under the SIA. However, Subdivider shall have the right, but not the -
obligation, to cure Developer’s default under this First Amendment, and Town shall also
give notice to Subdivider of Developer’s default. On such terms and conditions as Town
and Subdivider may stipulate in a separate agreement, Town and Subdivider may provide
for the completion of construction of the Permanent Channel by Subdivider with the
proceeds from the Channel Security. Town shall not be obligated to spend any funds

~ other than the proceeds of the Channel Security towards completion of the Permanent
. Channel.

Section 4.  Development Permits. This Section 4 of the First Amendment
shall supercede the fourth sentence of Section 2 of the SIA. No building permits for
structures in the Subdivision, excluding buildings D and ‘F and garages F and H, shall be
issued by Town until all of the following conditions have occurred: .

(a) the Improvements (excluding the Temporary Channel, Permanent
' ~Channel and Street Improvements) are substantially complete, meaning
- these Improvements are functional such that they will serve the purpose

for which they are designed and; <

(b) Subdivider has completed the TC Punch-list to the reasonable satisfaction
of the Town; :

(e) Subdivider is not in.default of its obligation to complete the Street
Improvements by July 1, 1999;

(d) Developer has conveyed to Town the Drainage Easement and furnished
the Channel Surety; and

(e) Subdivider has complied with all requirernents for permit issuance under
* the applicable building codes :

Town shall inspect and notify Subdivider of non—complymg conditions under (a(,
aboye in the same 24 hour response time as provided in Section 1 of this First'
Amendment. In addition to the above conditions, Subdivider shall not qualify for

- issuance of building permits for buildings D and F and garages F and H until the
Permanent Channel is substantially complete. No .certificates of occupancy for any
structures on the Property, excluding buildings D and F, and garages F and H, shall issue
until the Improvements (excluding the Permanent Channel) are initially accepted by the

3
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~ Town pursuant to the provisions of Section 3 of the SIA. No certificates of occupancy
shall issue for buildings D and F and garages F and H until all Improvements (inclusive
of the Permanent Channel) are initially accepted by Town pursuant to Section 3 of the
SIA and a Letter of Map Revision (LOMR) has issued for the Permanent Channel.

~ Section 5.  Independent Obligations. Developer’s sole obligation under this

First Amendment is to construct the Permanent Channel and post the Channel Security.
Developer does not assume any of the obligations of Subdivider under the SIA, nor does

- Developer stand as a guarantor or surety ‘of Subdivider’s obligations under the SIA.
Similarly, Subdivider is not a co-obligor, guarantor or surety with respect to Developer’s

* obligation to complete the Permanent Channel. However, Subdivider acknowledges that
the default by Developer in completion of the Permanent Channel does restrict
Subdivider’s right to development approvals as specifically provided in Sectlon 4 of th1s
: F1rst Amendment. :

~ Section 6.  Limited Purpose As amended by this First Amendment the SIA
shall remain in full force and effect.

Section 7.  Attorney’s Fees. Should any party be required to resort to
litigation to enforce the terms of this Agreement, the prevailing party, plaintiff or
defendant, will be entitled to costs, including reasonable attorney’s fees and expert
witness fees, from the opposing party.. If the Court awards relief to both parties, each will

© bear its own costs in their entirety.

_  Section 8.  Notice. Any notice required or permitted by this Agreement will
be deemed effective when personally delivered in writing or by facsimile, or three (3)
- days after notice is deposited in the U.S. Postal Service, postage prepa1d certified, return

- receipt requested, and addressed as follows: '

. if to Town: Town of Castle Rock ;
Office of the Town Attorney .
680 N. Wilcox Street
Castle Rock, Colorado 80104

if to Subdivider: - Castle Partners Three, Ltd.
600 17" Street, Suite 750 South
Denver, CO 80202 :
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Yy ' if to Developer: Dev-Vic, Ltd.
482 Happy Canyon Road

Castle Rock, CO 80104

~ with copy to: SunAmerica Housing Fund 628
1 SunAmerica Center, Century City
Los Angeles, CA 90067

Zions First,National Bank

Wells Fargo Bank
111 Sutter Street, 7" Floor
San Francisco, CA 94163

Section 9.  Recordation This Agreement shall be recorded with the Clerk and

~ Recorder’s office of Douglas County, Colorado and shall be binding upon the assigns,

successors, and grantees of Subdivider in the same manner as if such third parties were
signatories of this Agreement. : :

‘Section 10. Immunity. Nothing contained in this Agreement constitutes a
waiver of the Town’s sovereign immunity under any applicable state law. :

| AT(’I?T: | | - TOWI\yASTLE ROCK
| .Cté2Z4/4L;‘ﬂL401444A\ , '4/4222274%Zé:i__

- ‘Sally A. Misage, Town Clerk X Pﬁf'l{er,_ Mayor

roved as to form:

F COLORADO )
. ) ss.
COUNTY OF DOUGLAS . )

The foregoing instrument was acknowledged before ‘me this D4 /7 day of
<Z Leaad , 1999 by Sally A. Misare as Town Clerk and Al Parker as Mayor
gﬁhe Town of Castle Rock Colorado.

Witness my official hand and seal.
My commission expires: -3 S ~FIO0 O

JANET M. TURBETT _ ' I}otary Pubhc
NOTARY PUBLIC
" STATE OF COLORADO 5
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SUBDIVIDER:
CASTLE PARTNERS THREE, LTD.,
a Colorado limited partnership.
By: 4 /M%ﬂ
Z@'&Zyﬂhﬁoe sznks‘SLC!
Its: -
STATE OF COLORADO )
: ) ss.
COUNTY OF )
The foregomg instrument was acknowledged before me thls Z — day of

AL , 1999 by —Sehn AL LG neny as(gnersd ki for

Castle Partners Three, Ltd a Colorado limited partnership. 7 ~ :
Wx@&si%&’ﬁ:@ 'ﬁic:lal hand and seal.

iyﬁ)&explres _4lgl7es)

(S E .A L )‘<"M
‘:__ d’)\ . U B L\Q’
Ky N

‘i

‘ o !./ |
Nihbir \bxt.dﬂu

Notary Public

.,
O teeeest

‘
/;
”’/ﬂmm\\

///

CASTLE PARTNERS FOUR, LTD 2 Colorado
limited partnershlp o

STATE OF COLORADO

COUNTY OF |

N he foregomg instrument was ackno&ledged before me this ’LL" day of |
| , 1999 by Sohe . Liohkneny ad \onedsd o, for
. Castle Parmers Four, Ltd a Colorado limited partnership’ -

Witness,my, official hand and seal. o , '
My cgﬁﬁﬁ&’ﬁ?@gﬁxpnes allool. \ O
(SEAE 9\\\‘ R}’ \\_é/wd)u \ LUSTAS

/
/””’mmm\\\\“

Notary Public

2 7t eagaest
0{/,35 0 F CD\_Q?‘S‘:\\
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DEVELOPER:

DEV-VIC, LTD., a Colorado
~ limited liability company

By W//&w
)t

STATE OF COLORADO )
' ) ss.

COUNTY OF beuq 3 )

' \ " The foregoing mstrumen_t/\gls acknowledged before me this [ day of

RO , 1999 by \IMK/-A\ /i 6T as MPH\//‘?-@E)? for .
Oﬁév-Vic> Ltd. R |

Witness my ofﬁcml hand and seal
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MORTG_AGEE JOINDER

By execution of this Agreement, Mortgagee subordinates its lien and 1nterest in the
Property created by Deed of Trust recorded November 24, 1997 in Book 1487 at Page 661
and re-recorded December 15, 1997 in Book 1494 at Page 208, to the real covenants and
restrictions of this Agreement. Mortgagee shall have no affirmative obligation hereunder,
nor shall Town have the right to seek performance of this Agreement from Mortgagee
except in the event Mortgagee acquires legal title to the Property, in which event Mortgagee
shall be bound by the terms, conditions and restrictions of this Agreement.

MORTGAGEE:

SUNAMERICA HOUSING FUND 628

. WW

C Its:

stateor CAUFORMIA )
) ss.

vCOUNTY OF Los 4r\3-éﬂf$ )

The foregoing instrument was ag ow edged before me this 92{ % day '
of 774’4 . 1999 by . 2 as // e &'s,ga/r for
SunAmeri¢a Housing fund 628 _ ‘

Witness my official hand and seal. | yd
My commission expires: 7//4/¢¢ /.
(SEAL) ' e

s /Kot?l)ubnc : / >
I o4 2, JACQUELINE RENEE JONES v :

Y
Comm. # 1134355 a
-
o

2 NOTARY PUBLIC- CALIFORNIA
RN Los Angeles County
My Comm. Explres Apnl 19 2001

RPN
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MORTGAGEE JOINDER

By execution of this Agreement, Mortgagee subordinates its lien and interest in the
Property created by Deed of Trust recorded November 10, 1998 in Book 1623 at Page 1210,
to the real covenants and restrictions of this Agreement. Mortgagee shall have no
affirmative obligation hereunder, nor shall Town have the right to seek performance of this
Agreement from Mortgagee except in the event Mortgagee acquires legal title to the
Property, in which event Mortgagee shall be bound by the terms, conditions and restrictions
of this Agreement. - -

MORTGAGEE:

ZIONS FIRST NATIONAL BANK

.By: &hgé\uﬁ*—;

Its: ﬁs)m 0"(&%@7&&

STATEOF Gelwado
' )ss..

COUNTYOF  Deaverd )

The foregoing instrument was acknowlédged before methis ¥ = ke day
of___/Mavy , 1999 by Beuce F-lewrr  as A<s? e Paes. for Zions First

National Bark.

Witness my ofﬁmal hand and seal.
- My commission exp1res 3/ /200,

(SBAL). | %M@’\
' . - Notaq/ﬁubhc - :
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MORTGAGEE JOINDER

By execution of this Agreement, Mortgagee subordinates its lien and interest in the
Property created by Deed of Trust recorded November 10, 1998 in Book 1623 at Page 1263,
to the real covenants and restrictions of this Agreement. Mortgagee shall have no
affirmative obligation hereunder, nor shall Town have the right to seek performance of this
Agreement from Mortgagee except in the event Mortgagee acquires legal title to the .
Property, in which event Mortgagee shall be bound by the terms, cond1t10ns and restrictions
of this Agreement

MORTGAGEE/CONTROLLING PARTY
under the Deed of T rust

WELLS F. ARGO BANK, NATIONAL ASSOCIATION

" Mo /%

By:
2 Its: V: . /7 (723 cé'é/«f‘
STATE OF Co\\&m\\a )

) ss.
COUNTY OF San Franmciaes )

The foregoing instrument was acknowledged before me this_ \QA™ day

of_ Moy , 1999 by ~ Nowa _g,&ém-\gs NSes \X . for Wells Fargo
Bank, National Assoc1at1on :

Wltness my official hand and seal.
"My commission expires: G0

.'(SE.AL') ‘_ : | OO\/\%&%

Ndtary Public
. . . ‘ L W _N _dLA P L) P Dl et A‘LA el .
CREDIT ENHANCER under the Deed of 'Irust_. _ hay— e SALEGBERRY | {
: ' Gl CONM. #1141650 8
FINANCIAL SECURITY ASSURANCE, INC. 8 & ‘Ngi\g"gﬁﬁgé%&%&ﬁ‘\ S
) ¥ My Com. Expires June 12, 2001
By:
Its:

10
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MORTGAGEE JOINDER

By execution of this Agreement, Mortgagee subordinates its lien and interest in the
Property created by Deed of Trust recorded November 10, 1998 in Book 1623 at Page 1263,
to the real covenants and restrictions of this Agreement. Mortgagee shall have no

COLO. CLERK & RECORDER
15

affirmative obligation hereunder, nor shall Town have the right to seek performance of this
- Agreement from Mortgagee except in the event Mortgagee acquires legal title to the

Property, in which event Mortgagee shall be bound by the térms, conditions and restrictions
of this Agreement. ‘

MORTGAGEE/CONTROLLING PARTY
under the Deed of Trust:

WELLS FARGO BANK, NATIONAL ASSOCIATION .

By:
Its:
STATE OF )
: ) ss.
COUNTYOF - )
The foregoing instrument was acknowledged before me this ‘ day
of , 1999 by as . for Wells Fargo

Bank, National Association.

Witness my official hand and seal.
My commission expires:

(SEAL)
, Notary Public

CREDIT ENHANCER under the Deed of Trust: -

FINANCIAL SECURITY ASSURANCE, INC.

By: j%\:z J\

s _NARAEIO L DiReeTeR

10
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'STATEOF ¢uevroenu ;
SS.

COUNTY OF los grgprems )

, - o
The foregoing instrument was acknowledged before me this 20 = day of

e , 1999 by  BRY s TowANS&r)D as ﬂ?ﬂﬂvl\ﬂ/qﬂ;ftci‘f for
/auwdaﬂkcunffAﬁbwﬁﬂajﬁc-

Witness my official hand and seal.
My commission expires: /%77

(SEAL) 'f o - /f-/@,,,CWZ\

Notary Public d_\

11
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EXH!BIT

CPC8
PUNCH LIST

Street lmprovements

Submit Traffic control plan prepared by Traffic Control Supervnsor for all street construchon

Water System improvements

1. Repalir Fire Hydrant that has been damaged located North of Garage “A".
2. Replace broken valve box at Building No.3.
3. “As Builf" relocation of irigation plt near garage A.

Sanltary System Improvements

1. Replace lids that are labeled WATER to lids that are marked SEWER. -
2. Replace broken water valve boxes ant Buildings 1&3

*

Storm Drainage Improvements

1. Replace FES at South end of detention pond.

2.. Install RipRap per plans to all RCP inlets to detention pond and dramage channels.

3. Provide minimum amount of cover as shown on plans on 30 inch RCP between manholes 1 & 2.

4. Install FES Anchors on all FES outlets.

5. For manholes 1,2 &3 install additional steps as required and grout all Manhole jomts

6. Install inlet protectlon on all inlets per plans.

7. Install all erosion control measures per plans. (Sheet 2)

8. Remove and replace concrete that did not meet required spemf ied concrete strength per Terracons Report No. 101.

'Erosmn Control and Seedmg

S 'Fertlhzmg, seeding and mulching of all disturbed areas not to be landscaped shall be completed per the approved

plan (sheet no. 2). This includes The Drainage channels shown on Sheet 5.Seeding shall be by a drill seeding
. process; along, (not down) slope per plans.
2. Submittal of an erosion control plan for the channel from Atnum Dr. ’(o the regional detention pond.

Miscellaneous

1. Submit hard copy of 2ll test results for soils, concrete and asphalt
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EXHIBIT_ 2

DRAINAGE EASEMENT

LEGAL DESCRIPTION — DRAINAGE EASEMENT

A STRIP OF LAND LOCATED IN THE NORTHWEST QUARTER OF SECTION 27, ’
TOWNSHIP 7 SOUTH, RANGE 67 WEST OF THE 6th PRINCIPAL MERIDIAN, TOWN OF
CASTLE ROCK, DOUGLAS COUNTY, COLORADO BEING DESCRIBED AS FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF SAID SECTION 27, AND CONSIDERING

- THE NORTH LINE OF SAID NORTHWEST QUARTER TO BEAR SOUTH 89710°01"EAST
WITH ALL BEARINGS CONTAINED HEREIN, RELATIVE THERETO; THENCE SOUTH
36°51'39"EAST, 1228.93 FEET TO THE SOUTHWEST CORNER OF THAT PARCEL .
DESCRIBED N THE DEED TO THE TOWN OF CASTLE ROCK RECORDED AT RECEPTION
NO. 9580843 OF THE COUNTY RECORDS, AND THE POINT OF BEGINNING Of THIS
DESCRIPTION; THENCE ALONG THE SOUTH LINE OF SAID PARCEL NORTH
54°54'49"EAST, 100.08 FEET TO THE SOUTHWEST CORNER OF CASTLE PINES
COMMERCIAL FILING 8, ACCORDING TO THE RECORDED PLAT THEREOF, THENCE
ALONG THE SOUTH LINE OF SAID CASTLE PINES COMMERCIAL FILNG 8, NORTH
67°49’257EAST, 771.74 FEET, THENCE DEPARTING SAID SQUTH LINE, SOUTH

- B740'35"EAST, 70.21 FEET. THENCE SOUTH 2270'35"EAST, 153.03 FEET; THENCE
SOUTH 33732'34"EAST, 24.23 FEET TO THE WEST RIGHT—OF—WAY LINE OF
CASTLEGATE DRIVE WEST; THENCE ALONG SAID RIGHT~OF—WAY LINE THE
FOLLOWING COURSES: ALONG A NON—TANGENT CURVE TO THE LEFT HAVING A
DELTA OF 18°49°41", A RADIUS OF 635.00 FEET, AN ARC OF 208.67 FEET AND A
CHORD WHICH BEARS SOUTH 31°54’S7"EAST, 207.73 FEET; THENCE SOUTH
41419°48"EAST, 85.04 FEET; THENCE ALONG A CURVE TO THE RIGHT HAVING A
DELTA OF 82°32°40", A RADIUS OF 40.00 FEET AND AN ARC OF 57.63 FEET TO
THE WEST RIGHT=OF—WAY LINE OF ATRIUM DRIVE; THENCE ALONG SAID'
RIGHT—~OF—WAY LINE, ALONG A CURVE TQ THE LEFT HAVING A DELTA OF
04721'37", A RADIUS OF 538.00 FEET AND AN ARC OF 40.94 FEET: THENCE

‘ DEPARTING SAID RIGHT—OF—WAY LINE, NORTH 50728'57"WEST, 36.05 FEET; THENCE
NORTH 06°35'18"WEST, 34.09 FEET: THENCE NORTH, 30713'37"WEST, 138.12 FEET;
THENCE SOUTH 56°33'08"WEST, 27.31 FEET; THENCE NORTH 33°21'38"WEST, 50.00
FEET; THENCE NORTH 56°33'08"EAST, 26.76 FEET; THENCE NORTH 33'32'34"WEST,
124.62 FEET; THENCE NORTH 22710'35"WEST, 137.30 FEET, THENCE NORTH \
£740°35"WEST, 21,72 FEET: THENCE SOUTH 67°49'25"WEST, 187.95 FEET; THENCE
SOUTH 44°26'20"WEST, 134.09 FEET; THENCE SOUTH 71°45'36"WEST, 77.43 FEET,
THENCE SOUTH 66°34°08"WEST, 442.46 FEET; THENCE ALONG A NON—TANGENT

"CURVE TO THE LEFT HAVING A DELTA OF 02714°30", A RADIUS OF 2380.00 FEET,

- AN ARC OF 93.11 FEET AND A CHORD WHICH BEARS NORTH 36°27'02"WEST, 93.11
FEET TO THE POINT OF BEGlNNING OF THIS DESCRIPT]ON CONTAINING 2.43 ACRES,

"MORE OR LESS. '

. , .
I, MICHAEL C. CREGGER, DO HEREBY CERTIFY THAT THIS EXHIBIT AND LEGAL

DESCRIPTION WERE PREPARED BY ME OR UNDER MY DIRECT SUPERVISION. THIS
EXHIBIT DOES NOT CONST\TUTE A LAND SURVEY AS DEFINED BY COLORADO

STATUTES. _
Nobo z 901~ Wirfae/ C. W
DATE\; d - MICHAEL C. CREGGER

PROFESSIONAL LAND SURVEYOR
COLORADO REGISTRATION NO. 22564

LA
"’/l/muumu\\\\“““

TST INC. OF DENVER ‘
Conoulting Englnesr . SHEET 2 OF 2
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EXHIBIT
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